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EAT TERMS AND CONDITIONS FOR THE PROVISION OF SOFTWARE 
Abroad 

(EAT-LCA)  
Version: February 2023 

 
1 Field of Application of EAT-LCA 
1.1  The terms and conditions set forth in this document (hereinafter: EAT-LCA) shall govern  
any contractual and pre-contractual relationship between EAT GmbH The DesignScope Com-
pany ("EAT”)  and commercial or self-employed Customers (i.e. excluding consumers),  covering 
the negotiations, the formation of and the agreements under a Contract  comprising the provi-
sion of EAT-owned standard software including Trial Versions, the granting of rights of use 
(hereinafter: Licenses) to EAT Software Products and related ancillary services, including with-
out limitation consulting, demonstrations, provision of information, sales negotiations, training, 
installation support, configuration and parametrization, any other ancillary services (any such 
services called hereinafter collectively: Ancillary Services). 
 
1.2  Software developments for customer-specific requirements, installation and adaptation 
work and other work for customizing (collectively: "Individual Software") shall not be subject to 
the EAT-LCA and require a separate written agreement (Project Contract) including specifica-
tions of Individual Software of EAT thereunder to be prepared by Customer, including all Cus-
tomer´s detailed functional requirements. 
 
1.3 All references to “Sections” in this document mean the respective sections of these EAT-LCA 
 
2  Contract Scope / Offer / Order Confirmation 
2.1  The EAT Software Product, the required Customer´s system (hardware, operating systems), 
the License Model (see Section 4) and the type of license Single License or Server/Client Li-
cense), number of licenses, prices and terms of payment, terms and other individual  agree-
ments are exclusively set forth in the Offers and Order Confirmations of EAT. 
 
2.2  The written Offers and Order Confirmations of EAT in their latest version, including the 
terms and conditions of EAT referred to therein, constitute the entire agreement between the 
parties (hereinafter: Contract). Deviating or additional terms and conditions of Customer shall 
not apply unless expressly confirmed by EAT in writing. In any case a binding contract between 
EAT and Customer as well as the granting of rights of use is   subject to agreement on any and all 
stipulations, provisions, conditions and warranties (execution of Contract). In particular, the pro-
vision of the EAT Software Product and other deliverables and receipt by EAT of Customer´s pay-
ments do not constitute acceptance by EAT of any such deviating or additional terms and condi-
tions. 
Unless otherwise set forth, the term “Offer” used hereinbelow includes also the last Order Con-
firmation pertaining thereto. 
 
2.3  All agreements, including but not limited to changes or amendments to the Contract, collat-
eral agreements and legally relevant statements  by Customer and EAT each must be in writing.  
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3 Subject Matter of Contract / Intended Use of EAT Software Product  
3.1  Subject matter of Contract 
The subject matter of the Contract is described in the Offer. EAT shall deliver the EAT Software 
Product in object code and machine-readable form in the version described in the Offer and 
grants Customer the limited right of use to them according to Section 4. The source code is not 
included in the provision of the EAT Software Product and no rights of use are granted to the 
source code.  
EAT retains all rights, title and interest in and to the EAT Software Products and any of its deliv-
erables under the Contract irrespective of the selected License Model, as further defined in Sec-
tion 4, and Customer´s sole rights of use thereto are limited as set forth in Section 4. 
 
3.2 Representation of Intended Use 
3.2.1  Suitability of standard EAT Software Product  
 EAT only represents that the EAT Software Product comprises the functionalities designed and 
implemented by EAT as its market standard and is not customized to the specific needs of Cus-
tomer. During the testing phase of the EAT Software Product, which begins with its installation 
and – unless otherwise agreed –shall be 90 working days, its intended use is deemed to be lim-
ited to the verification of the error-free condition, including suitability for Customer’s expecta-
tions and its commercial use is intended to start after the testing phase only. 
 
3.2.2  EAT Software Product not designed for particular purpose / Availability of Trial Version to 
Customer: 
If in doubt about the suitability of the EAT Software Product for its requirements, Customer may 
at its discretion and under its sole responsibility engineer and prepare a correct and complete 
specification to constitute the sole specification on all Customer´s detailed functional require-
ments for a Project Contract proposal for Individual Software.  
Notwithstanding the above, EAT warrants that the EAT Software Product is suitable for the in-
tended purpose provided that EAT  

a) has assumed sole and explicit engineering responsibility for the creation of the aforesaid 
specification under a Consulting Contract 

b) has not advised Customer of restrictions it has identified with respect to the limited usa-
bility or related to the risks of using the EAT Software Product 

c) has negligently or deliberately provided false information to Customer in writing with 
respect to the quality and functionalities of the EAT Software Product. 

EAT therefore recommends using the Trial Version of the EAT Software Product for a limited pe-
riod prior to acquisition of the Productive Version, including a review of the included user docu-
mentation, so that Customer can validate the quality, nature and scope of the functionalities 
and thereby ensure that they satisfy its operational needs. The Trial Version is not intended for 
commercial use and shall be provided on “AS IS” and “AS AVAILABLE” basis. 
 
3.3  Ancillary Services 
EAT will provide Ancillary Services whether related to performance or to conduct by EAT (see 
Sub-Section 1.1) only within in the scope specified in the Contract. Any such services are exclu-
sively related to deliverables of EAT’s own origin. EAT shall provide Ancillary Services with due 
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diligence and in a professional manner, however without the obligation for the result of such 
service. 
 
3.4  Third-party software that EAT procures from third party licensors is expressly referred to as 
such in the Contract. The rights of use thereof and all other terms and conditions pertaining 
thereto, including without limitation warranties and liabilities are governed by the terms and 
conditions of such licensor and shall prevail over any terms and conditions hereinbelow. 
 
4 License Models / Rights of Use 
4.1 License Models 
EAT offers the following License Models for the EAT Software Product: 
a) License Model Trial Version: The temporary provision of a Trial Version for free-of-charge 
use on basis of the legal lend type agreement plus training. The duration of such provision is set 
forth in the Offer. Customer shall return the Trial Version to EAT at any time at EAT´s first writ-
ten request, in particular if Customer intends to decompile the Trial Version.  
b) License Model Purchase: The non-exclusive provision for commercial use (Productive Ver-
sion) for an unlimited term against a one-off payment on basis of the legal sale and purchase 
type agreement (subject to EAT´s retained rights referred to in Sub-Section 3.1). The intellectual 
property in the EAT Software Product remains with EAT and shall not be transferred. 
c) License Model Rent: the provision for commercial use (Productive Version) for a limited term 
against payment of a one-off or recurring license fee (as the case may be) on basis of the legal 
rent type agreement. Unless otherwise stipulated in the Contract, the period of rent starts upon 
activation of the EAT Software Product. Any extension of the limited initial term and any subse-
quent terms (if agreed) shall be subject to an express written agreement. Use by Customer be-
yond the agreed term of rent shall not constitute a tacit extension of the rent term or shall not 
entitle Customer to such extension.  
 
4.2 Rights of Use 
4.2.1 License Model Purchase / License Model Rent 
Upon provision of the EAT Software Product and payment of the license fee,  
Customer is granted the non-exclusive right of use to the EAT Software Product as follows: 
For Single License / workplace licenses:  On any computer per dongle and user ID  
or 
For Server/Client Licenses:  On any server and any number of workstations connected to it 
within the network (Server/Client License). The number of workplaces for simultaneous use is 
limited to the number of dongles provided by EAT (or in lieu thereof the allocation of IP ad-
dresses for the workplaces if agreed).  
Customer may reproduce the EAT Software Product to the extent necessary for its contem-
plated use. Each license includes a one-time installation of the EAT Software Product on a stor-
age device, a one-time loading into the working memory, and the creation of a backup copy. To 
the extent necessary for operating EAT Software Product as contemplated, temporary alterna-
tive installation and loading on another suitable system environment is permitted without an 
additional license payment until Customer has restored the original system environment  
Under the License Model Purchase, Customer is authorized to create a copy of the EAT Soft-
ware Product on data carriers that bears the copyright notice of EAT for resale according to Sub-
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Section 6.2 and to hand it over to the secondary purchaser together with the associated copy 
protection (dongle) and user identification (Product Key) subject to compliance with the provi-
sions of Sub-Section 6.2. However EAT is not obliged to grant the secondary purchaser the right 
and enable it to download versions of the EAT Software Product that are no longer available 
from the network.  
Customer shall permanently mark the mobile data carrier of the backup copy as such copy  to-
gether with the copyright notice of EAT.  
 
If Customer replaces hardware (upgrade), Customer is permitted to reproduce the necessary 
copies of the EAT Software Product within the scope of the granted licenses for use on the up-
graded hardware concurrently with its uninstalling on the previous system environment without 
payment of an additional license fee.  
Note: The technical usability of the EAT Software Product on a system environment other than 
the environment defined in the Contract may be impeded or become impossible and is at Cus-
tomer`s sole risk. 
 
The EAT Software Product and any supporting software (e.g. for copy protection, for remote di-
agnostics and/or for managing backup functions) may only be used uniformly and jointly.  
The right of use shall apply accordingly to all licensed modifications of and supplements of the 
EAT Software Product provided by EAT to Customer, whereby the right of use for the modified 
features of the EAT Software Product expires automatically at the time of activation of the mod-
ified features. 
 
Any rights of use are limited to Customer’s own computers, devices and other hardware at one 
Customer's location (i.e. business address shown in the Order) for own production purposes and 
to the operation in compliance with EAT’s product description applicable to the respective EAT 
Software Product. The granted right of use does not extend to any use for own software devel-
opments, shared use with third parties and services to third parties with the software (including 
without limitation data center operations, outsourcing of IT services, application software 
providing, service office operations, cloud computing).  
 
4.2.2 Inspection Right / Right to rectify defects 
Customer is entitled without EAT´s approval to observe, investigate and test the functioning of 
the EAT Software Product to the extent necessary for its use as contemplated for in the Contract 
including correction of errors (but only to the extent mandatory under copyright law rules) but 
without decompiling, modifying or additionally duplicating the EAT Software Product. 
Such right also includes all actions without further approval of EAT to the extent necessary for 
the rectification of defects of the EAT Software Product, always provided that and only if EAT is 
not willing or able to rectify the Errors in accordance with Section 9. after written request to 
rectify. The right to rectify Errors applies accordingly to error elimination ordered by Customer 
on a chargeable basis before and after expiry of the warranty limitation period  
 
4.2.3  Decompilation 
Customer shall have the right to perform reverse engineering (decompilation) of the EAT Soft-
ware Product and to carry out any necessary modifications and produce copies without the 
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approval of EAT to the extent such action is essential in order to obtain the information neces-
sary for the interoperability of the EAT Software Product with other software. Decompilation is 
considered essential if 

a) Customer has given EAT written notice of its intention to rework the EAT Software 
Product  

b) Customer has given EAT the opportunity to perform the decompilation within the 
time frame Customer would need for it.  

c) the decompilation does not unreasonably interfere with the legitimate interests of 
EAT. 

Customer shall comprehensively inform EAT in writing of the manner and scope in which it has 
carried out decompilation. EAT reserves the right to modify and further develop the EAT Soft-
ware Product and to derive further software. 
 
4.2.4 Return at expiry of the Term of Rent 
At the end of the term of Rent, Customer shall return the EAT Software Product, including all 
copies created, to EAT at the place of EAT´s registered main office (Krefeld) and permanently 
destroy, delete and uninstall all copies. 
 
4.2.5 Rights of use for the License Model Trial Version 
The rights of use granted in Sub-Sections 4.2.1 and 4.2.2 shall apply subject to the limitation 
that the authorized use shall entitle Customer only to examine and verify the EAT Software 
Product’s usability for Customer´s purposes. The EAT Software Product, including all data carri-
ers and other items supplied by EAT along with it, shall remain the property of EAT. Customer 
must return them, including all copies made by Customer, to EAT and permanently destroy, de-
lete and uninstall all copies thereof at the end of the trial period.  
 
4.3 Restrictions on further provision and disclosure to third parties 
Customer undertakes not to disclose the EAT Software Product, copies thereof and other deliv-
erables including services of EAT to third parties. Distribution, public access, sub-licenses, leas-
ing and provision to third parties of any other kind are prohibited. These restrictions do not ex-
tend to the disclosure to employees of Customer, provided that (i) they need to know the EAT 
Software Product for their work required to use the EAT Software Product as intended, in partic-
ular for the purpose of training the operators and troubleshooting, and (ii) EAT rejects training 
at reasonable fees and conditions despite request or Customer is entitled to rectification in ac-
cordance with Section 9. 
As for the sale of the EAT Software Product to third parties Section 6 shall apply.  
 

 4.4 Other Use 
 Any other use of the EAT Software Product as set forth in this document is subject to an addi-

tional written agreement with EAT covering all terms and conditions of such use. 
  
 4.5 Copy protection / Program lock  
 4.5.1  The right of use is bound to the dongle and prior to activation only includes the installa-

tion of the EAT Software Product. Further use after installation is subject to activation after 
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receipt of the agreed and by then due payments and shall be authorized by EAT upon subse-
quent notification of the user ID (Product Key). 
The EAT Software Product is protected by a time lock that EAT shall only regularly extend when 
Customer makes partial payments and recurring payments of the license fee on the due dates 
and is not in breach of its limited right to use EAT Software Products and keep confident EAT´s 
information. 

 
 4.5.2  If a dongle is lost or destroyed, the continuing use of the EAT Software Product enabled 

by means of the dongle is only permitted against an additional fee against delivery of a new 
dongle, unless Customer can prove in writing that the dongle has been destroyed or irreparably 
lost . 

  
5 Dates / Delivery / Activation 

 5.1   No date pertaining to any of EAT´s deliverables, including without limitation dates for deliv-
ery and activation of EAT Software Products and for the performance of services shall be a con-
dition, of the essence or considered expiry dates. EAT shall be in delay only upon Customer´s 
formal reminder. 

 EAT shall deliver the EAT Software Product at its discretion physically on data media or in elec-
tronic form by making it available on the network and notifying Customer accordingly. Delivery 
of the number of dongles required for the use shall be made physically. Physical delivery shall 
be carried out on CIP term, address of Customer, as defined by the most recent version of the 
INCOTERMS.   

 EAT shall notify the user ID (Product Key) to Customer within three working days from receipt of 
the relevant written request by Customer and receipt of the payment or partial payment due 
under the Contract at that time of receipt in EAT’s bank account.  

 
 5.2  The notification of the user ID (Product Key) represents the date when the EAT Software 

Product is activated and the commencement of Customer’s rights of use for testing and produc-
tion use. 

 
 5.3   Delivery date shall mean: 

a) for data carriers, the dispatch to the freight forwarder,  
b) for electronic transmission, the date on which EAT makes the EAT Software Product 

available for download in the network and notifies Customer accordingly 
c) for the user ID (Product Key), the dispatch of the e-mail message by EAT 
 

 5.4   Installation is performed by Customer unless EAT has supplied the operative hardware re-
quired for the use of the EAT Software Product.  
 

 6 Limited Transferability of the EAT Software Product and Rights of Use  
 6.1  Subject to Sub-Section 6.2, the EAT Software Product and the rights of use are not transfer-

able to third parties. 
 6.2  A resale of EAT Software Products is subject to the following provisions and only permitted 

under  the License Model Purchase, and only to the extent the EAT Software Product was pro-
vided for use in an EU or EEA country. The rights of use (Section 4) together with the EAT 
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Software Product in the version/configuration licensed at the time of the resale can be sold and 
transferred to third parties for perpetual and irrevocable use together with the mobile data car-
rier, the associated dongle and the user ID and only in the case of the License Model Purchase 
against payment of a one-off fee and written confirmation of final relinquishment of any own 
rights of use thereto. In the case of multiple individual licenses (excluding volume license at 
package license fee), the sale and transfer of any number of individual licenses is permitted; a 
Server-Client license can only be sold and transferred collectively and jointly together with all 
dongles and user IDs (Product Keys) provided in this connection.  

 
 The transfer to third parties is subject to the following additional conditions:  

a) Customer establishes by way of affidavit of a third party assigned by EAT that it has 
completely and ultimately abandoned its own technical and/or commercial use of the 
sold EAT Software Product, has permanently deleted/uninstalled all copies, and has 
handed over all existing data carriers on which the EAT Software Product is stored to 
EAT at its business location (Krefeld, Germany). 

b) Customer has ensured that the purchaser is informed of all terms and conditions re-
lated to the transferred rights of use and the purchaser undertakes to observe them, 
in particular by expressly accepting the scope of use according to Section 4 of the EAT-
LCA to EAT in writing.  

 
 7 Prices / Payment 

7.1 All prices are fixed prices that apply over the of the entire duration of Contract performance. 
Payment of the prices is made effective in the currency stated in the Contract without deduc-
tions.  All price indications of EAT refer to net prices. Any customs duties, fees, sales, value-
added or other similar taxes and other public charges incurred by EAT for their service, mainte-
nance, deliveries and licensing are not included in the net prices and shall be borne by Customer 
in addition thereto (except for taxes based on EAT´s income). 
 

 7.2  Payments shall only be deemed received when its entry is booked in EAT’s bank account 
without reservation. 

 
 8 Cooperative Undertakings of Customer 
 Customer undertakes to cooperate with EAT by providing: 

a) Production and maintenance of a system that is suitable for the EAT Software Product 
in the prevailing version (updates, new versions) provided by EAT  

b) Installation including setting up of the EAT Software Product and including a compre-
hensive test run to verify all necessary functionalities, especially in case of data ex-
change with Customer´s systems and machines prior to the start of productive use. 

c) Granting remote data access to the EAT Software Product and the system to EAT, in 
particular for error detection and troubleshooting purposes.  

d) Availability of qualified personnel for training and other communication related to the 
scope of software support by EAT, including documentation and diagnosis of malfunc-
tions 
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e) Maintaining and securing a backup of the EAT Software Product during its use against 
harmful external attacks (viruses etc.) and backup of its programs and data (regularly 
and before service calls of EAT) against data loss and data manipulation. 

 
 9  Quality of Goods and of Ancillary Services  
 9.1  Warranty of EAT Software Products and goods provided by EAT  
 9.1.1  Under the License Model Purchase, EAT warrants to Customer that the EAT Software 

Product and EAT Hardware when provided shall be free from Errors (which term includes any 
defects in programming, material and workmanship negatively affecting its operation, if not 
only insignificant) to the following limited extent:  
- Pursuant to the Offer and Sub-Section 3.2, any warranty for the suitability for a specific pur-

pose including any expressly agreed specified use or implied use, is subject to an express 
and individual written warranty of EAT agreed with Customer in this regard 

- Any warranty by EAT for  EAT Software Product extends solely to Errors if Customer proven, 
by presenting the Trial Version, that the EAT Software Product does not substantially per-
form as the Trial Version provided to Customer or – if a Trial Version was not provided by 
EAT – that it does not reflect state-of-the-art technology and/or is unsuitable for the in-
tended use as reasonably expected, subject to Sub-Section 3.2 and as described in the rele-
vant product sheet of EAT on the website https://www.designcompany.com at the time of 
the Offer. No product sheet shall be construed as any warranty, condition, representation, 
undertaking or other promise in particular with regard to any performance levels.  

 Other public statements, publications and advertising statements regarding EAT's products 
are non-binding and shall only become binding upon the express written confirmation of 
EAT.  

- Customer agrees that according to the state-of-the-art technology EAT Software Products 
cannot be absolutely free of Errors at delivery. 

-  In the case of data exchange with Customer’s systems and machines, liability for functional 
defects shall only commence after a comprehensive test run of the EAT Software Product in 
such system environment and any customizing to establish the necessary compatibility. 

 Under the License Model Rent, the foregoing warranty extends to Errors emerging after activa-
tion and maintaining the Error-free condition during the period of rent, with the exception of (i) 
customizing to changed operating conditions, (ii) measures due to malfunctions according to 
Sub-Section 9.1.3, and (iii) technical and functional further developments of the EAT Software 
Product that do not represent rectifications of Errors. 
 

 9.1.2 No warranty of EAT related to quality of any of its products, including the quality of Trial 
Versions, is to be understood as a condition, representation, guarantee or guaranteed feature 
or similar undertaking, unless it is designated as GUARANTY and expressly promised in writing 
by EAT´s executive board. 

  
 9.1.3  A malfunction only constitutes an Error if it is proven to be caused by and attributable to 

an Error in the software version provided by EAT, but not if it is caused by insufficient fulfillment 
of Customer's cooperation obligations pursuant to Section 8, including but not limited to Cus-
tomer´s system environment (if not tested and approved by EAT) is defective, or has been 
changed.  

http://www.designcompany.com/
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 9.1.4  Liability for Errors 
 9.1.4.1  License Models Purchase and Rent 
 In the event of an Error, EAT at first shall and may, upon Customer´s prompt written Notification 

of Error and request remedy the Error within a reasonable time limit set by Customer by 
a) effecting replacement of an Error-free EAT Software Product of the most recent ver-

sion, or replacement of the erroneous program feature.  
b) providing additional or improved operating instructions or procedural instructions, 

provided they are suitable to compensate the Error. 
 and may select such alternative at its sole discretion. If reasonable to Customer, EAT may pro-

vide temporary workarounds during ongoing Error analysis or the development of an Error-free 
version. 

 Customer may exercise its right to rectify Errors in both license models only if EAT by its default 
delays corrective actions at least twice or EAT has failed twice in rectifying the Error.  

 Customer ´s Notification of Error shall include all information on the initiation and implementa-
tion of any measures taken, the documentation on potential hazards (if any) and its causes. Cus-
tomer shall provide EAT with a detailed description of the problem, its frequency and the cir-
cumstances under which the problem occurs, and shall assist EAT in the investigation of the 
problem causes.  

 Replaced data carriers shall become the property of EAT.  
 If EAT fails at least twice in the rectification of a significant proven Error, or if EAT unlawfully and 

ultimately refuses to rectify such Error, EAT may Offer Customer a reasonable reduction of the 
license fee (price reduction). If the price reduction is not adequate to compensate for the de-
crease of the erroneous object, Customer may in lieu thereto rescind the Contract, return the 
erroneous object together with any benefits derived from it in the interim and only claim reim-
bursement of the license fee (excluding interests, compensation of costs and any damages) 

  Under the License Model Rent after the EAT Software Product has been provided, the right of 
termination for good cause shall replace the right of rescission set forth above. 
Any further rights and claims of Customer in connection with Errors and failure to remedy Er-
rors, including but not limited to rescission or repudiation of Contract and compensation for 
damages, shall be excluded subject to the exemptions set forth in Sub-Section 12.3. of this 
document. 

 
 9.1.4.2  Under the License Model Test Version (lend), EAT is solely and exclusively liable for Er-

rors set forth in Section 9 known to EAT, which it has fraudulently concealed. 
 
 9.1.5.  EAT is not liable for Errors if Customer makes or has made changes to the EAT Software 

Product, including modifications, without the approval of EAT, or if Customer is entitled to such 
changes pursuant to the license terms (see Sub-Section 4.2.3 and Sub-Section 9.1.4.1) provided 
that these changes are made and documented comprehensively and professionally by Cus-
tomer. Customer is responsible for ensuring that its rectification of Errors does not cause unrea-
sonable additional expenses to EAT for subsequent Error analyzes and Error rectification. Liabil-
ity for Errors does not extend to Errors and damages due to incorrect decompilation by Cus-
tomer or third parties assigned by Customer. 
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 9.2  Liability for Quality and Performance of  Ancillary Services 
 Ancillary Services (see Sub-Section 1.1) only include the obligation of EAT to diligently provide a 

professional and state-of-the-art service but not an obligation to achieve or warrant an outcome 
or result, unless an obligation and liability for any such outcome or result has been expressly 
agreed. 

  In the case of nonconforming Ancillary Services, EAT shall be solely liable to the following ex-
tent: 

a) If EAT fails to perform Ancillary Services, is in delay in its performance or fails to perform-
ing accordance with such quality standard, prior to recurring to any other remedy Cus-
tomer shall grant EAT the opportunity to cure such failure within a reasonable additional 
period. EAT is entitled to two attempts to cure nonconforming or delayed Ancillary Ser-
vice. If the cure of nonconforming Ancillary Service fails for reasons attributable to EAT, 
Customer may claim a reduction of its payment obligation related to the Ancillary Service 
to compensate for the reduced value of the nonconforming Ancillary Service. 

b) Customer may terminate for good cause nonconforming or delayed Ancillary Services, if 
either  

(i) EAT continues delay of Ancillary Service after expiry of the second period to cure or has 
not remedied nonconforming Ancillary Services after expiry of the second period to reper-
form 
or 
(ii) EAT unlawfully refuses to cure or reperform Ancillary Services or in case such cure or 
reperformance shall become impossible due to the fault of EAT. 

  
Any further rights and claims of Customer in connection with ancillary services not performed, 
faulty or not rendered in due time shall be excluded subject to the exemptions set forth in 
Sub-Section 12.3. of this document.  
 

 10 Warranty to Title and Liability for Defective Title  
10.1  Scope of warranty 
EAT warrants to Customer that the EAT Software Product, if used in accordance with the Con-
tract, does not infringe intellectual property rights, exclusive rights of use and copyrights in ef-
fect at the date of execution of the Contract (hereinafter referred to as "industrial property 
rights") of third parties (herein: Defective Title). EAT shall however not be liable for any infringe-
ment of rights (i) if the program of the EAT Software Product is based on Customer´s specifica-
tion, (ii) the EAT Software Product is not used in accordance with the Contract, or (iii) if the in-
fringement results from a combination of the EAT Software Product with hardware or software 
not supplied by EAT. 
 
10.2  Liability  
In the event of Defective Title in terms of Sub-Section 10.1, EAT shall defend Customer against 
all claims based on an infringement of industrial property rights by EAT and indemnify Customer 
from damages awarded to Customer by the court, provided that Customer immediately notifies 
EAT of the alleged infringement of industrial property rights and assigns all settlement negotia-
tions and defensive measures to EAT. In the event of Defective Title EAT may, at its discretion 
and prior to any other relief by Customer, grant Customer the right to use the EAT Software 
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Product or modify the EAT Software Product to make it free from industrial property rights of 
third parties, provided that the modified product will substantially perform according to the 
Contract or EAT has the discretionary right to terminate the Contract. Customer is entitled to 
terminate the Contract, if EAT does not procure the right of use within a reasonable period or 
does not modify the EAT Software Product as described above. In the event of termination, Cus-
tomer may solely and exclusively demand reimbursement of the license fee and price for hard-
ware (if any) less benefit derived by Customer from the use of the EAT Software Product in the 
interim in exchange for the return of all software and hardware provided by EAT in considera-
tion of the license fee and the price for hardware delivered.  
Under the License Model Rent, after the EAT Software Product has been activated, the right of 
termination for good cause shall be in lieu of termination set forth above.  
Any further rights and claims of Customer in connection with Defective Title and failed subse-
quent improvement, in particular the claim for rescission of Contract or price reduction and 
compensation for damages, shall be excluded subject to the exemptions set forth in Sub-Sec-
tion 12.3. of this document. 
 

 10.3  Sole and Exclusive Remedies under License model Trial Version 
The Trial Version is provided on a non-chargeable lend basis in “AS IS” and “AS AVAILABLE” con-
dition. EAT is liable for Defects in Title of the Trial Version solely and exclusively in case of EAT´s 
fraudulent concealment of such defects known to EAT and the rights set forth in Sub-Section 
10.2 above are the sole and exclusively remedies of Customer for such fraud. 
 
11 Limitation Period for Claims 

 All claims of Customer, regardless of their legal grounds, including liability for the breach of  
auxiliary and ancillary obligations, shall become statute-barred after 12 months starting on the 
date provided by the applicable law for such limitation. Any cure of breach of an obligation, con-
dition or warranty including search or admission of Errors by EAT, as well as payments made by 
EAT or payment deferrals and payment waivers granted by EAT, shall not cause suspension or 
renewal of the Limitation Period. 
 

 12   Other liability of EAT for Delay and Non-Fulfillment / Limitations of Liability 
12.1   If EAT is in delay with the activation  of the EAT Software Product (notification of User ID / 
Product Key), in particular due to delayed Delivery of the EAT Software Product and/or dongles 
or other hardware according to Sub-Section 5.3, EAT shall be obliged to pay Customer´s actual 
proven direct damages (except loss of profit and loss of production) caused by the delay how-
ever limited up to the amount of 0.5 % per full week of being in delay, but not exceeding 5 % in 
total for any and all delays under the Contract, calculated in each case on the basis of net li-
cense fee amount attributable to the part of the EAT Software Product that cannot be used due 
to the delay.  
In the event of delay (delivery and/or activation), Customer may rescind the Contract when (i) 
the said maximum amount of 5% has accrued and (ii) after failure of EAT deliver all of the prod-
ucts to be provided under the Contract for reasons attributable to EAT within a  reasonable 
grace period, set by Customer in writing and only claim reimbursement of the payments made 
for the EAT Software Product (excluding interests, compensation of costs and any damages). 
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 Any further claims in the event of any delivery delay and activation delay including compen-
sation for non-performance shall be excluded subject to the exemptions set forth in Sub-Sec-
tion 12.3. of this document. 
 
Under the License Model Trial Version, EAT shall be liable for any delay exclusively within the 
limit set forth in Sub-Section 12.3. lit. a). 
 

 12.2 Disclaimer:  
EAT´s liability for any of its breach related to the Contract, including any obligation, condition, 
warranty, representation or other duty and for all non-contractual claims of Customer against 
EAT – regardless of the legal basis on which they are asserted – is exclusively set forth in the 
terms and conditions of the EAT-LCA and shall be in substitution of all remedies provided by 
law, including without limitation claims for price reduction, rescission, annulment or any 
other termination of the Contract, or compensation for damages and compensation for ex-
penses.  
In no event shall EAT be liable for any damages whether of direct, indirect, consequential, ac-
cidental or otherwise nature including without limitation damages for loss of profit, lost pro-
duction, loss of data or any other commercial damage (and notwithstanding the failure of es-
sential purpose of any compensation or damage that could not reasonably be expected while 
entering into the Contract). 

 
 12.3 Limited Exemption from Disclaimer: This disclaimer shall not apply:  

a) in the event of unlawful intent or gross negligence on the part of EAT.  
b) In the event of any intentional or negligent bodily injury or death,   
c) in the event and to the extent EAT is held liable for bodily injury, death or property 

damage under statutory strict liability law   
d) in the event of EAT´s breach of an express obligation or guarantee which may only be 

assumed by EAT in accordance with Sub-Section 9.1.2. that exceeds the warranties for 
quality set out in Sub-Section 9.1.1  

 
Notwithstanding the above exemptions, EAT disclaims any liability for acts and omissions of its 
agents (within the definition of Art 101 of Swiss Code of Obligations) including their unlawful in-
tent and gross negligence.  
 
Under the License Model Trial Version, any liability of EAT for all contractual claims is limited to 
1000.00 € in total  
 

 Notwithstanding the exemption from relief EAT´s liability for the recovery of data is limited to 
the necessary costs incurred by Customer of such recovery that could not be avoided by Cus-
tomer´s reasonable precautionary measures for storing and reconstructing data from machine-
readable data material. 

  
 13 Return in the case of Termination 
 If the Contract terminates whether for the total of all performed and unperformed provisions or 

the unperformed provisions only by termination notice, rescission, withdrawal or by expiry of its 
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term, Customer at its sole costs must uninstall the EAT Software Product and return the data 
carriers received from EAT and all copies made thereof, or destroy them permanently and com-
pletely and confirm the same to EAT in writing upon request.  

 
 14 Exclusion of offsetting and waiver of retention 
 Customer may only offset claims of EAT against its own claims that are undisputed, ready for de-

cision, or claims finally awarded by court. Customer expressly waives retention right to the con-
tractual items provided to it by EAT. 

 
 15 Written form 
 All reminders, settings of deadlines, Notices of Error, and termination notices and rescission no-

tices of Customer are only valid or may be relied on if made in writing. 
 
 16 Exclusive Place of Jurisdiction, Applicable Law 
 16.1 Any legal dispute arising from or in connection with the contractual or pre-contractual rela-

tions between EAT and Customer (including but not limited to disputes concerning the validity 
and dissolution of the Contract and the validity of this Sections providing for the place of juris-
diction and choice of law clause) are to be settled exclusively by the courts with jurisdiction at 
the registered main office of EAT (Krefeld, Germany). 

 
 16.2 Swiss substantive law shall apply to the exclusion of the United Nations Convention on 

Contracts for the International Sale of Goods (C.I.S.G) and the conflict of law rules (Swiss 
“IPRG”). 

 
 17 Severability  
 In the event any term of the Contract, in particular the terms and conditions of the EAT-LCA, are 

found to be or to become invalid or ineffective, the remaining terms and conditions of the Con-
tract shall remain effective and such invalid or ineffective term shall be replaced with such ef-
fective term as comes closest to the economic purpose and intent of the invalid or ineffective 
term. 

 
 

 
 
 

 
 
 
 
 


